NTSB Order No.
EM 155

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 15 day of My, 1989
PAUL A. YOST, Commandant, United States Coast Guard,
V.
CLARENCE DAVI S, Appel | ant.
Docket IME-132

OPINION AND ORDER

Appel l ant chall enges a Decenber 22, 1987 decision of the
Commandant (Appeal No.2463) affirmng an order served by
Adm ni strative Law Judge M chael E. Hanrahan on June 11, 1987 t hat
revoked his nerchant mariner's |icense (No. 549530) and docunent
(No. 264 58 4961) followng an evidentiary hearing conpleted on
April 29, 1987.! The |aw judge had found proved two charges of
m sconduct on specifications alleging that appellant while serving
under the authority of his license and docunent had on separate
occasi ons assaulted and battered fell ow crewnenbers. On appeal to
the Board, the appellant contends that the Conmandant's deci sion
uphol ds the |l aw judge's order notw t hstandi ng procedural errors in
t he conduct of the hearing that warrant either the reversal of the
revocation or a remand for a new trial.? Because we find, as
di scussed below, no nerit in appellant's contention, we will deny
hi s appeal .3

1Copi es of the decisions of the Cormandant and the | aw judge
are attached.

2The Coast @uard has filed a reply brief opposing the appeal.

SAppel l ant al so assigns error to the Commandant's assertions
to the effect that, absent clear error, matters not objected to at
t he hearing cannot be raised for the first tinme on appeal to him
| nasmuch as the Commandant, despite his comments regarding the
wai ver of objections not presented to the |aw judge, essentially
undertook to rule on the nerits of appellant's procedural points,
we do not perceive appellant's disagreenent with the Commandant's
di cta concerni ng wai ver as establishing an additional issue for our



Appel | ant, by counsel, argues, first, that the |aw judge erred

by not advising him either at the outset of his evidentiary
hearing or when his counsel subsequently withdrew, of his right to
be represented by professional counsel or any other person he m ght
desire. See 46 CFR 8§ 5.519(a)(1).* W think this argunent has
little to comend it.

It is clear fromthe record that appellant had been advi sed by
the Coast Guard Investigation O ficer prior to the hearing of his
right to appear with counsel and that the appellant had so appeared
at his hearing, at which tinme the | aw judge advised himof all of
his other rights under 46 CFR 8§ 5.519.° Since appellant had
appeared with counsel, we do not think it was incunbent on the | aw
judge to engage in the enpty formality of advising himof a right
of which he had already availed hinself. However, because
appel | ant was apparently unable to pay for his attorney's services,
he consented to counsel's w thdrawal and indicated, when questioned
by the | aw judge, no objection to going forward without him W
see not hing unreasonable in the Commandant's construction that in
t hese circunstances the regul ation i nposed no obligation on the | aw
judge to re-advise appellant of his right to counsel. Appellant's
very appearance with counsel initially reflected his know edge of
the right; nothing in appellant's brief persuades us that he ought
to have been rem nded of the right on the heels of his rel ease of
an attorney for financial reasons.

Appel | ant next argues that the | aw judge erred in considering
his prior disciplinary record because it involved a matter over 10
years old and 46 CFR § b5.565(a) prohibits consideration of
i ncidents occurring over 10 years earlier.®

revi ew.

‘Appel l ant was represented by counsel on his appeal to the
Commandant fromthe | aw judge's deci sion.

Those rights include the right to subpoena wi tnesses and
evidence, to exam ne and cross exanine wtnesses and introduce
evidence, and to testify or remain silent.

646 CFR § 5.565(a) provides as follows:

"85.565 Submission of prior record and evidence iIn _aggravation or
mitigation.

(a) Except as provided in 8 5.547 and 85.549, the prior
record of the respondent may not be disclosed to the Admnistrative
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The Commandant, citing 46 CFR 85.549(b), found such consideration
perm ssi bl e, pointing out that where appellant, as here, repeatedly
and fal sely clains an unbl em shed record extendi ng back nore than
10 years, the limtation on the use of a prior record in 8 5.565(a)
does not preclude the introduction of evidence that woul d inpeach
the claim even though that evidence may include a record of an
incident nore than 10 years old.”’ In this connection, the
Commandant asserts that the purpose of the regulations is to limt
the use of evidence that may be too renote in time to be stil
probative, not to create a shield whereby a seaman's past record
m ght be m srepresented with inpunity. Once again, we are persuaded
that the Commandant's construction of his regulations 1is
unr easonabl e.

The intent of 85.549(b), as we read it, was, for the nost
part, to prohibit the Coast Guard fromintroduci ng any evi dence of
a prior record, regardless of when an incident may have occurred,
until after the |law judge had entered his findings and concl usi ons.
| f the Coast CQuard's charges were found proved, such evidence m ght
be relevant in determ ning an appropriate order on sanction. The
on exception to the prohibition against adm ssion before the
sentencing stage pertained to the use of a prior record "for the
limted purposes of inpeaching the credibility of evidence offered
by the [seaman] regarding a disciplinary record.™

Section 5.565 sets forth the matters in "aggravation or
mtigation" that nmay be considered by the |law judge after a charge
has been proved. It is in this connection that the regulation

Law Judge until after conclusions have been nmade as to each charge

and specification, and then only if at |east one charge has been

found proved. The prior record nmust include only information

concerning the respondent and is Ilimted to the followng itens

| ess than 10 years old...."
*

* * * *

46 CFR 85.549(b) provides as foll ows:

"8 5.549 Admissibility of respondent®s Coast Guard records prior to
entry of findings and conclusions.

(b) In addition to the use of a judgnent of conviction as
provided in 8 5.547, the prior record of the respondent, as defi ned
in 8 5.565, is adm ssible when offered by the investigation officer
for the limted purposes of inpeaching the credibility of evidence
of fered by the respondent regarding a disciplinary record.”
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provi des that evidence about a seaman's "prior record rnust include
only information concerning the [seaman] and is limted to the
followwng itens less that 10 years old...." Since section 5.549
woul d in sonme instances permt the introduction of evidence during
a hearing that otherwi se would be barred by section 5.565 from
consideration wuntil the nerits of the charges have been
adj udi cated, we do not think that the age |imt expressly
applicable to records considered under the latter section can
reasonably be construed to be a |[imtation on the fornmer. Wile
the age of a prior incident may well be relevant to the fornul ation
of an appropriate sanction, it is not a factor that ordinarily
affects the probative value of such evidence in the context of
assessing the truthful ness of testinony that places the record in
issue. W think the regulations can fairly be read to permt a
bal ancing of the interests in preserving the integrity of the
factfinding process and in ensuring that sentencing decisions are
not influenced by essentially stale offenses.

ACCCRDI NA&Y, |IT IS ORDERED THAT:

1. The appel lant's appeal is denied, and
2. The order of the Commandant affirmng the law judge's
revocation of appellant's nerchant mariner's license and

docunent is affirned.

KOLSTAD, Acting Chairman, BURNETT, LAUBER, NALL and DI CKI NSON
Menbers of the Board, concurred in the above opinion and order.



